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FRANCHISE TAX LA INVALDD.

The Right of the State to Tax Franchises
as Provided For by the Ferd Act Is Not
Ienied or Assalled, but That Part of
‘the 1Law Which Teok Away Frem Leeal
Assessors the Power to Assess Franchises
and Conferred It on s State Board
of Tax Commissioners Is Declared
Uneconstitutional—Dissenting Opinions
— (omment — Cunneen to Appeal

ALBANY, Jan. 20.--The Special Franchise
Tax law to-day, by a vote of 8 to 2, was
* deolared unconstitutional by the Appellate
Division of the Supreme Court of the Third
Deépartment.

The right of the State to tax franchises
as provided for by the act in question ia not
denied or assailed by the @»urt; the decision

_declares unconstitutional that part of the
law which was added by amendment to
the original Ford bill, and which takesaway
fram local assessors the power to assess
“the franchises and confers the power on
the State Board of Tax Commissioners.

The decision is in the case of the Metro-
spolitan Street Railway Company against

the valuation put upon its special fran-
.chises by the State Tax Commission.

The prevalling opinion is written by
+Chief Justice Parker of the Appellate Di-
.vision and concurred in by Justice Chase.
Justice Kellogg also ooncurs in an opinion
“of his own. Justices Smith and Chester
dissent in an opinion.

This litigation was begun befores Su-
preme Court Justice D. Cady Herrick by
the big New York city corporations. He
appointed the late Chief Ju:tice of the Court
of Appeals, Robart Karl of Herkimer, as a
referse to pass upon the question. Ref-

.eree Earl declared the law to be practicable

land Constitutional in all respects. The only
thing he found in favor of the corporations
was that the assessments, instead of being
at full value, should be at that percentage
of full value at which other real estate in
the same locality is assessed. Justioe Her-

_rick affirmed Referee Earl’s report pro
férma, so that an immediate appeal could
be taken to the Appellate Division.

This appeal was argued there in Decem-

. ber last, and to-day the Appellate Division

handed down {ts decision reversing the or-
der of Justice Herrick, which approved
Judge Earl's report, and vaoating the

" assessment.

This test case specially affects the Metro-
politan Street Railway Company. The liti-
gation involves the proceedings of forty-
reven distinct companies and embraces

"all the street railway, gas and electric

companies of the city of New York. The
total aseessments on their properties amount
to about $137,000,000.

The total assesrments in the State af-
fected by this decision approximate $300 -
000,000, and as three vears' taxes are now
due the total valuations affected exceed
$1,000,000,000, and the tax on the same
which the State has at stake is upward of
$20,000,00),

The chief counsel for the corporations
was David B. Hill. He took as his main
contention the home-rule point, viz.; Under
_lhe State ('onstitution taxation and repre-
tentation go hand in hand, and the as-
ressors of real ertate under the Constitu-
tion must be appointed by the people of
the locality: consequently the appointment
of u State board to value local real estate
or special franchises which sre declared
to be real estate by the statute is uncon-
itlltut‘ional‘.‘

t is mainly upon this nt t
declares the law to be um';::mu:u‘."’""

Mr. Hill was chief counsel before Referee
Earl and Justice Herrick, but be did not
appear on the argument before the Appel-
late Diviion. The main argument in that
court was by William H. Page, Jr., repre-
wenting the Metropolitan Street way
('o&;nn& 1l in his :

v, Odell in annual message t.
Legislature recommended that the 8" ")1
Franchire Tax law be repealed as inequitable
and a ggm'uun:usourro o; litigation.

The State will appeal from t decis|
to tre Court of Appeals. e e
THE P.EVAILING OPINION.

Chief Justice Parker, in his opinion de-
c'aring the law unconstitutional and re-
ver.ing Justice Herrick’s affirmance of
Referee Farl's report, reviews the pro-
vitions and saye:

The first question presented by -
peal is whether the provisions t:)’f tl'l'l‘: ﬂ":v
which autborize the asswssment and tax
complained of are violutive of Section 2
of article 10 of our State C.nstitution. Such
act, being Chapter 712 o1 the Laws of 1540
first amends Section 3 of the Pax law
by adding to the subjects of taxation therein
specified the right of franchise to construct
maintain or operate upon, over or under
the strests or public places of any town
.-rnwn;:xst'llr;‘eﬂ::‘:'l111‘th State the tangible
nr Pty i whie o
fled in the section s MI::‘r:flrlo:gtyn:p:(n.&

thrrq!nrn assessihle I'he value of such
tancible property, plus the wvalue of the
right to maintain and operate the same, is

thereafter 1o be assessed and taxed togethe:

and is denominated in the wet b ]

fl“\"lvhi«' - 88 % "l
No criticism is made that this addi

to the tuxable property named in tbo‘:mz:

violated any provision of the Cinstitution

hut the act further rrnvldn that the assess.

ment of such «p cial franchise shall J
ty the State poard of Tax ('nmml-h:lo':::;i:
T hat board is reauired to fix the valuations
of all such special franchises wherever found
in the State, and to report such assessment
or va'urtin to the proper local assessap
and such loeal ofeer is required to place
such special franchise upon his roll of the

taxable property in his district, at the valua<
tion <o received, and the tax s thereupon
levied and collected aguinst t‘w same in the
same manner ond for the same purposes
as werainst the other property on such roll
This provision, it i= clained, violates the
ahove cited section of the C nstitution, for
the reason that it deprives the local assessops
of a portion of their duties as such assessors
and directs the performance of the same
duties hy aMeers wha are not chosen by the
electors or anv anuthorities of such locality
DECISION WHICH GOVERNS THIS CASK,
In the Ravmond ense (37, N ¥, 428), this
section, which is familiarly ko wn ae the
home-rule provision of this Cinstitution
r,.(Tw.-d )nr;hr-mlh(-ml-l?ll‘hnu Hioits uppli-'
catlon to the subject of agsess
Du|rlms-;u of v-un";un ot
n that case the Legislature, by
410, Laws of 1887, sought to lrnn-for'lh%m::
of the Commissioners of Taxes and Assess-
ments for the city of New York, who were
ofMcers appointad by local authorities, to a
hourd of fAive Commissioners uppnh“lhd by
the Governor by and with the consent of
the Senate At the time of the adoption of
the Constitution of 1848 such duties of aasess-
ment were, and for a long time had been
performed by district assessors. By various
acts passed in 1850, 1857 and 1859 t legis-
Inture had reguluted the parformance of such
duties and changed the oMoers who were to
perform them  But in each instance the
selection of <uch ofMeers was left to loocal
authorities.  The act of 1887, howewer, sought
to change the selection of such offcers from
the eity to the Ktate, and it was at once ohal-
lenged as being violative gf the home rule
p,_?\’-‘mun of the Constitution
e question came hofore the eo
case ahove cited, ard it was thepe l:l'l'lnt'i'llu!t'l,r
held as follows: That beyond econtroversy
the office in auestion was exclusively a m)'
office; that the duties imposed by the nc‘,t
upon the new board, although broader in
their exteny, wors asanntislly the same s
those exercised hy the oty gasessars tn 1848
that the plain intent of the section of the
Constitution in onestion “was to presarve
to the localitiee the cantral of the ofeial
funections of which they were than possessed
and this contral was carefully preserved
(consistent with the nower of the Terislature
to muke needful chaneges: by restricting the
power of appointment of other oMoers to
perform the same functionk tn the people

nr some aunthority of the loe Low
hence. the aet of 1887 deprived l:y‘;;-nh'lp.ttf
the citv of & richt secured to them by the
Coanstitution, and was therefore, void

This cuse has never hoen reversad or modi-
ikd. <o far as 1 can ascertain, and would, |

think, be conceded hy the pespondants in
n..: c‘_u':ar:r;hm " :;-mmllmu anthority in a
™ o " oon o ~ s
e Bk onditions were in all respect

But in what respect does that case differ,

-y o ¥ ~hen i e+

STNIRRI N A T

lg principle, from the one before ns? There
the act sought to transfer from local ;au-
sora to those appointad by the Btate
authorities the duty of assessing all the prop-
erty in LM (-nY of New York. The decision
is that the Legislature was without authority
to do that thing: that the function of ursessing
such property was, by the Constitution, se-
cured to officers selected by the locality
The act before us does not transfer the duty
of asseasing all the property in the various
tax districta to the State assessors, but only
all of a certain specified kind

Now, if the [egislature is without authority
to transfer the duty of assessing all, 1 am
at a loss to discover whence it gets the right
to interfere with the assessment of any part
of much property. The right to have all the
preperty in its locality assewsed by officers
chosen hr itaclf was secured to each town
and munleipality in the State by the con-
-mvtloml provision in question: and, in my

gment, the Logislature has no more power
o infringe upon that right by withdrawin
rom ita operation one particular species o
rrnport,\' than it has to withdraw a dozen
t i3 clear that by the statute before us the
right to assess a distinet kind of property
in every district, and in some locilities a
very considerable portion thereof, s trans-
ferred from Iuw:i io Stite aseemsors; and
this transfer would seem to be as unwarranted
as was the transfer attempted by the statute
of 1887, which the Raymond case condemn

It would seem that such decision “abse-
Iumr dominates™ the case before us, and
should control our disposition of the same
And #o it doea, even in the judgment of the
learned juriet whose decision as referee was
adopted by the Court at Special Term, and
whose opinion I8 now before us, were it not
distinction in the fact that
the amount of property transferred from
loeal to Btate ammessment is, in every in-
stance, very samall as compared with the
whole 'amount of property taxed, and in
some localities does not amount to anvthing
All of the principles decided in the Raywmond
case he seems to adopt, but he sustains the
act before us upon the theory that it does
not substantially interfere with the home
rule principle, which it is the purpose of this
section of the Constitution to protect

The argument is that it does not take away
from the local assessors enough of their
functions to operate as a substantial invasion
of the right of home rule In any locality
and that therefore it {s not a violation of
the provisions of that section, As jllustrating
and eustaining this claim, he cites many
cases In which acts of the Legielature have
berm =ustained that, to some extent, trans-
ferred from local to State officers certain
duties which the local officers might, within
the line of their duties, have {»rrormed
But In no one of them do I find thut the act
was sustained upon the ground upon which
the referee could sustain this act

POLICE AND EX(.4E PRECEDENTS,

In the Draper case, 16 New York 632, which
is one of the earliest cases to adiudicate
upon this section, the validity of a law was
in auestion whic) ereated a new metropolitan
polioe district from the city of New York
and three adjacent counties, and w!ich pro-
vided for the aprointment by State offcers
of the Commissfrnors therein, end abolished
the existing police departments of the sev-
eral municipalities within such district. That
case suetained the act, on the ground that the
State had authority to create new civil divi-
sions for police purposes, and to administer
through it own officers the duties and regu-
lations prescribed for the same. It distinetly
held that, had the act applied to the city of
New York alone, it could not have heen sus.
tained, but it denied that the Constitution
assumed that the subiect of police was local-
ized in the several cities and counties of the

State,

It held that "as a political society the State
has an interest in the repression of diserder
and the maintenance of peace nnd seeurity
in every locality within it= limits, and if from
exceptional causes the public good requires
that legislation, either permanent or tem-
rnrarv. be directed toward any particular
ocality, whether consisting of one county
or of several counties, it is within the discre-
tion of the Legislature to apply such legisla-
tion as, in ita fudgment, the exigeney of the
case may require, and it is the sole judge of
the existence of such causes * Hence it
treated the authority of the State upon the
subject of police as paramount over that of
the loealities, and substantially held that for
siueh reason no exclusively local function
had been interfered with. As to such func-
tions there was, in fact, no right of Lome
rile to be preserved to the localities.  And
thi= is the prineiple which invades and «on-
trols all the cases acted upon by the court

ow
In the ’(‘ahplml police case ™ 38 N, Y., 289,
the act was held good upon the same prinei-
ple: while {n the Albertson case, 55 N. Y, 50,
the act was ogndmnned becalse it was held
to apply to the city of Troy only. 8o in
the case of Rathbone wvs Wirth, 160 X Y,
459, the act concededly dealt with the sub-
ject of police for the city of Albany merely,
and a very slight interference with power
of{'oul sppolntment was condemnnell.
pon the same principle statutes con-
cerning excise and the preservation of the
public  health were sustained those
authorizing the construetion of public parks,
aventes, and even a courthouse, by Com-
missioners named by the State, have also
been :v%ntuim-d. even though such construction
was hin the scope of the functions of
loeal ofMcers. But thé foundation of cach
decision has been that the State had a para-
mount right to direct the work to done,
and henea could do it throngh its own instru-
mentalities. ‘This is especially made clear
by the reasoning of the opinion in the “Oneida
Court House case
INVARION OP LOCAL RIGRTS,

My analveis of those cases is made only
for the purpose of ascertaining how far
they sustain the Jvrlnvir\lo upon which the
court below has decided this case. What-
ever eriticism has been or may be made of
any of them is aquite unimportant to this
case, 80 long as it is apparent that in either
is the decision placed upon the ground that
the infringement complained of was not
sufficient to substantially imperil the princi-
le of home rule.  In many of them the fune-
ions of the local oMeer were entirely trans-
ferred, and in each of them the controliing
rinciple has heen that the act of the Legis-
ature did not invade any right or function
that was exclusively local in its character

In each instance it was held or assumed
that the State tad the parsmount right
to control the subiect aected by the uct,
and henee that there was no invasion of
loeal functions.  As is suid in the very ex-
cellent and scholarly briel <ubmitted hy
the appellant’s counsel, on this questjor,
it has been the nature of t'e power sougln
to he conferred npon the Stote officers that
b as eontrolled the decisions of the Court

Whenever t' e courts were of tie opinion
that the act did not interfere with uny func-
tions that were exclusively loenl, then the
act was sustained, even thongl it wholly
abolisted the local oMce ard transferred
jt« functions to the State or department
offeer. But whenesver the functions aflected
by the act were exclusively locsl, whenever
they did not come within the category of
t! nce over which it has nlways been recog-
nized that the State, for the henefit of tie
State at laree, has the paramount control,

that he sees a

then anvy transfer whatever of snc'  acyl

functions  has not  heen  permitted, and

therein liss the clear distinetion betvween the
“Raymond case ™ and t! ose abhove cited
TAXATION A LOMAL FUNCTION

It is practically conceded hy the referes

that the subiect of asses sment of locsl
prolm{ for local taxation i~ not a subject
over which the State bhas paramount au-
thority. As stated hy him the assesement
of property for the purposes of tavation
has always in this State heen a function of
local officers elected or appointed in the
Incality where they discharged their dutjes
and this svetem of assessment is intrenc! ed
in the Constitution to secure to the people
the tome rule 1o which they hnad alwavs
heon acenstomed, and of which the people
of our race Lave alwavs been tenacions

Therefore, as against the rosition taken
hy the eourt below, nn sreument is needed
to establish that proposition

POWER OF THE STATE

A broader and bolder positinon, however,
was taken upon the argument of this appeal
It was there said that no authority can be
found for the claim that the asseasment of
property for local taxation is a function ex-
clusively anpertaining to local officers, and
thut the State has the same power to take
from a local oMeer his duties and transfer
them to a State oMeer, as it had to take from
the Police Commissioners of the city of New
York their duties and transfer them to off-
cers of a department of State. In short,
that its power aver the subjesct of assessment
is ag paramotnt as is its power over all the
several subjects referred to in the cases above
cited, and that while the Cinstitution pro-
hibits the State from flling a local ofMce
which at the time of its adoption was filled
by election or appeintment by local anthor-
ities, yet it does not prohibit it from abolish-
ing such local oMoe and transferring the du-
ties of that oMce to an ofcer for the State at
large; that it may take itself the performance
of any or all the functions of the local office,
but it may not name the local officer to per-
form them; and, so far as the question now
hefore us {8 concerned, this is upon the theory
that the State possesses the absolute power
of tax. and hence it may take to itself the
assessing of property which is but an incident
10 the pows of laintion,

Evidently thisx theory annihilates Consti-
tuno?d protection to the principle of home
rule for local municipalities, and leaves very
little importance of effect to the section in
:;‘l:;l.ll?,l’) |h“ in -t‘vnrimm ?nh r'v.mny decie

¢ @ courts constru L] i
ool 16 aonreved By neat ng this section

In the recent decisinn in this court of the
Brenner case (67 Appellate Division 3%1) it
was said: "1t must be regarded as well settled
that the purpose of the Constitutional pro-
ViIsion in question I8 to secure to localities
the fundamental right of self-government:
that it protects all of the rights existing at the
timeofite ndn‘:llon vested in the local oMoers,
and Intibits the transference of such duties

Laxative Brome-Quinine
Cures a Cold In One Day,
cures Grip 1n Two Days.—Ady

vy

THE SUN,

of ofcers not elected by ‘?icﬂmn of the

t inted ushorities;
{?1:.!11{ |.°'m'&’.° m#:-r gzt t ofoo. the ex-
fstingdu funds, to 'Mo&tznm ion

is extended which cannot transfer
to an officer elected or appoin other than
in the prescribed m?u. an was
aMrmed in the Court of A y

Moreover, the Raymond case ve cited

is a direct authority ust & view. As
shown above, it declares that o‘gwl fur-
pose of the section was to preserve tien
the control of the ofMel
po at the time it was passed
“any other oconstru woﬂla

render the sectlon in question, when app!
to the cities of the State, substantially nuga-
tory.” ('ndoubtedly at that time assessors
of the local citirs were the only ones whose
duty it was to assess property for local taxa-
tion. If the power to make such aseess ts
may be now trurlm to & State officer
the control of the localities over that subject
is as much taken away as {f it were trans-
ferred to & local ofMcer named by the lw‘tz.
and thus the pu pouol!hnuectlow&v 9

Clearly, the nymonl‘oue pro upo

the theory that the duty of asscesing local

and that

property for the purpose of lo xation
was excluaively a function of ‘hi o:' m‘
& claim

wors, and hence {a a'.:'..':i:!'.y for
such duties may not trans b °
Legislature to any ?oﬂ\cer whatever whfoh is
not chosen by the nﬂ}ﬂu themselves.

We are left, then, with the single question
whether the views of the oourt below can
sustained upon principle only. Its argument
is, that the amount of property the ass ent
of which is trunaferred from local to Btate
ARS ARBOTE ‘brbthu hnrit ‘:h:‘t, inconsiderable ,
ortion of the whole , &8 & m o
}uvt. neither of the locnlmu':a qu.t{:, r. in
any material maoner depri of local eelf-
m;ernrnent; uén. .henfan‘ th‘d:::&u ru
rights are not substan n , &
h:nm it does not at all inf, against the
Constitutional prohibition.

But the question is not whether such
transfer affects their home rule righta or their
local nlf-tovornmm& n?l or sub-
stantially, or, as I un aracn the argument,
to an extent sufficient w them any harm,
but whether it does or Bo unt to a
direct and actual Inv n of such righta.

ot takes away

d controversy this
from the local rs the cﬁo‘r of.::?o-
sing a_certain kind of ’P‘f‘“f and tr ers
it to the State Board of Tax Commissioners,
and to this extent makes such board rm
the functions of a local officer; and If we
sustain this act we must -ululm their au-
thority to do that very thing. ut this is
the vary‘thlric that that Conetitution says
they must not do.

n’innm appointed by State authority may
not be authorized to perform the functions
of an office exclusively local. Clearly, the in-
vasion which we would thus sustain, if re-
nented, would ultimat 'er the whole
function of ent from the to t
State officers: and s0 it wo! seem ¢ the
first invasion is as much a violation of the
Constitutional prohibition as would be the
one that transferred the last amount of prop-
erty remaining to the ARRGRNOTS .

fvennnot agree that the principle of home
not endan g:«un the courts
may tell the Legislature t it has intruded
upon it far moul}. Such is not the Consti-
tutional scheme for ita prow?on. That
instrument decinres what the
may not They may not transfer the
functions of a local office to State officers.
If an act of the Legislature attempts to do
that, presumptively it is a dangerous in-
vasion of the home rule grlnrlple: certainly
it is a prohibited one. It is a question of
authority on the part of the Legialature.
Conecededly, it would not be authorized to
transfer, by other acts, many other specific
kinde of property. Co edly, the time
would come when, to save the localities their
home rule righta, the courts must hold an act
to he unconstitutional that in itself atempts
to do more than this act does. In my jude-
'::é“' both a~ts would be equally unauthor-
ized.

DUTY OF LOCAL OP?I(‘I'RI.

It is suggested that so much of the “special
franchise” as consists of the mere right to
operate the tangible pro y in streets and
public places has never eretofore been the
suhject of taxation, and that as to auch new
property the act in question, by depriving
the local offcers of the r;vh( to assess it
takes no right from them that they ever had
before, am:‘honco the principle of home rule
18 pot invi i

ut it has been the duty of local asseasors,
over since the oMce existed, to assess all
property in their district that was liable to
taxntion, and they were the sole and only
ofcers upon whom such duty was imposed

The Legislature from time to time, ss new
species of property have come into existence,
has imposed the burden of taxation upon
them: yet it did not need an act of the Legis.
lature to enable the assessors to nssess such
new property. The duty devolved upon
them as soon as the property was declared
taxable by the virtue of the long-existing and
well-recog =?edon of their office, and
it iumhmdm assensing all the property
in a locality unn which the leowlsiiture
shall impose the obligation of paying a
local tax that the localitles fnsist should
be exerc by office hosen by them-
selves,

The functions of the ofMoe are neither en-
1arged by an addition of property to the tax
list. nor are they diminished by a removal
of property from that list. Undoubtedly the
Legislature has the power to do either, but
the function's of the assessor's office remain
the same. The right and the duty of the as-
wessors 10 Afsess whatever property in their
district the Legisiature shall declare tax-
ahle for local purposes is the long-existin,

and assured function of that office whic

i« sought to be [wreser :

Therefore, when the islature deemad
i+ wise to add to the taxable list the so-called
= pecial franchise,” the duty of assessing it
devolved at once upon the local amsessors.
Ite creation nt once brought ii within the
wope of their official duties. y virtue of
the functions of such office it became the
duty of the assessors to assess it

ARSESSING POR FIRST TIME.

It is true that the aseessors have never
heretofors had the opportunity of assessing
wich property It has never n made
taxnhle and so brought within the scope of
their duties, but their right and duty to assess
pow that it has been made taxable, has
Always existed, and by appoipting another
oM-er to perform that duty the act in ques-
tion directly invades the functions of snuch
office and attacks the principle of homa
ule,
S Morraver, A considerable rtion of the
“apncial franchise” consista of tanzible prop-
erty that has long heen assessed by the local
officers  In the city of New York alone
it amonnts to something over $70,000.000
All such property the law in question with-
draws from the assessment by local asseasors
1t is argued that such property is a mern
ndivnet to the franchise right to use it, and
that as the duty of assessing such right may
be taken away, the duty of assessing its
nd nets must go with it As said ahove,
this is a question of power in the Legislature,
wnd 1 am unable to understand how that
hody gets the power to withdraw the tangihle
property from local assasament by merely
requiring it to be assessed with the intangible
right to use it It cannot do indirectly what
it may not do directly It has no more power
1o add it to Intangihle property and <o with-
druw it from local assessment than it has
the power to withdraw it directly from such
nssesament.

1 am forced to the conalusion that so much
of the act in question as provides for the
assossment of a_special franchise by the
state Board of Tax Commissioners is un-
constitutional and void

1 am not unmindful of the imporance of
this question The areat interest which the
taxpayvers of the State take in this effort
to subject to the burden of taxation a very
Inrge amonnt of property which undoubt-
odly is of immense value to its owners and
the disappointment which  will naturally
accrne through its failure to them and to
those legislatore who evidently adonted
this plan as the one best calculated l? protect
alike the owner and the publie, is fully ap.
preciated by me

But this court doss not enter as a pioneer
upon the consideration of this question
Every principle involved in it has been settled
by the Court of Appeals, agd we may do
no more than recognize and enforee such
principles in their application to this case
A« stated above, in my judgment the decision
in the Raymond case absolutely dominates
this case

Justiee Kellogg's Opinion.

Justice Kellcgg, in his concurring opin-
jonsave:

1t seems to me that the question of the Con-
stitutionality of the act we are considering
hinges wholly upon the question as to whether
or not the assessment proport( for general
taxation is an uclu-lvelx local function.

The learned referee has found that the
tangible property heretofore assessed by
local assessors throughout the State amounts
to $76,585.225. The assessment of this, by
the lemislative amendment to the General
Tax law, was taken from the local assessors
and the function unn-h{nd to a State board.

No one can deny that this is a palpable viola-
tion of the (‘omtlluﬂog.‘nt least in some degres,
The assessment by a Stata board of the ’:nn.
chises themselves -the intangible property
af a corporation as defl by the amended
act—presents, parhaps, Another guestion.
This property is not new momﬂ.r ocoming to
the locality, but ha’ always existed there,
though it has never been looll?r assensed,
Judiciously or

™ ¢

To ussess this mrﬂ
the ;nolhnd ndorltd l‘w State board, EZ
local assessors {n most cases would need to
«n beyond their precincts. The property

can hardly be sald to ba localizsed. For
instance, a street surfaoe rallway, a te ph,
telephone or pipe line which runs through
several incorporated villages and on the high-
waye of intervening towns, must possess a
fn,\rny::.h)wdlurom an{h mu Mp%I‘!:y.
value o ene chines separatel
considered might Ro vnyﬂtu«. b'“tc:rulu:
combined m ;‘b“vm great. e right to
n cars on the highways of a tow muz nly
valuable as connected with 319 ri h‘
run through the other municipalities, These
franchises, therefore. are only Iy

functions of which |

R
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to do t chises per-
mit ‘;o b: one :d the u'f?:.o z}‘?ho ain of
he mode

ch
franchises, asoe! adopted
I.goud 3“:::’4-20:0 -and

by the no better
mode has been suggested -requires a valua-
tion a be

the entire ?or ate an

arate valuation o lﬁ“{he un1 e mw‘r
in each municipality aad a}nw situated,
and the’n. by a R_rocm of elimination, the
value of all the franchises together may be
e bossible this might be done by local

L I8 possible s m t one by loca
anseasors, but | dotn.‘c they would be ex-
ercising something more than the usual
local function of their officrs e appraise-
s raloiality eoud, i Sermiselple,
another mu ity would, if permiss
be a function n'i'&-r'mm exercised, They
could not protected in so doing by any
principle of home rule and if this is what
would be required of them | dodnm see how

their local funo%ou 1sturved or
d(mlabhad by the appointment of a State
board to make this asseesment

The property be assessed is pot in its
tureg'oenllm "?\ any one tax'ng precinct
t is not property over which the local as-
seasor has aver exercised jurisdiction.
| Untes’ sist, apnd no doubt
r l.lby t we may into the Constitu-
tion by implication from the history of the
s}utn at or prior to the time ol adoption
o‘ the cwnlrmutki’nn that tt;eu u:‘nnu::nt
of propeity for the purpose of taxation is a
loeal l‘;?cc on. 8o hgl may agree with them
and find ampl: sutherity in the decisions
of the courts 'or so doing
But when ‘hey insist that under the Im-
plied provisiuns of the Constitution such
assessment is exclusively a local function
in the sense that the Siute cannot interfere
with it confer upon officers appointed :(
te au rtm{n tl:;'runcu:: olnvﬂalll'!#‘ :u -
able property » streets cons part
a special franchiss, notwithstanding such
has tofore besn

PAUR HT 4

WEDNESDAY, JANUARY 21. 1903, :

State Board of Tax Comuniasioners in-
stead of by the local aasusmors, ;3 required
by the  onstitutlon., Senator Ford says
the local assessors can now go ahead and
arsess Lhe franchises, In an intorview to-
dav Scnator Ford said, after he had read
Justice Parker's decision:

1 coneider the decision ’ pronounced vic-
tory for the act. It declares the amend-
ment to the Tax law made at the extra session
of the Legislature unconstitutional, but
does not affect the validity of the tax iteelf.

As the Court says, when publio francl isee
were declared to be taxable, as my original
bill provided, it requircd no edditional
amendment providing” for tuelr assessment.
It became the duty at once of the | As-
seasors (o assens them. This decision dis-
poses of the lust remnant of the mem-
ments to my original bill, which were made
Matur S50 orracl G Gpon® the atate

& original upon e o
books In all its simplicity, fairnese and ef-
fectivenesa,

The other amendmenls made at the extra
session have already beem nullified by &
decision of the Supreme Court in Bufialo,
A8 was nted out in Gov. Odell's messuge
to the islature, That ment pro-
vided for the deduction of payments made
to localities n the shape of perceniages on

088 receipts, car license fees and the like
rom the franchise tax levied under the law.

Senator Brown, at my nstance, offered
an amendment to the bill when it was before
the Senate at the extra wession, limiting
these reductions to ru'h payments as were in
the nature of a tax. As a matter of fact, the
mivnu-nus made by Lolders of public framn-
chises o tue city treasuries are not in the
nature of a tax, and the (ourt rrowly held
that they could not be dedu 1

Henoce the corporations are confronted
with the original tax bill, and this undoubt-

Iy is the reason for their anxiety to have
it repealed. There is no doubt in my mind
that the effect of thix decisicn, If sustaineg by
the Court of Appeals, will resuit in incalculable
increase in the revenue to be derived from
public franchises in the future.

8o far as the operation of the law In the
future is concerncd, there is no necessity for
additional legislation. Franchises will nlm:ldv
be d us other local property

]ood ol‘?rl. md m?iol! unable to rlels

assent.
"hllo an act of the Legislature must stand
the test as to whether its provisions are
counter to clearly implied, ns well as to the
express, provisions of the Constitution, yet
1 cannot conceive it to be the duty of the court
to aid In reading into the fundamental law
matter of doubtful or uncertain implication in
thereby to effect the condemnation of an
otherwise valid act.

TWO DISSENT ING OPINIONS.

Indiscussing tte Raymond case degondod
upon in the majority opinion of Justice
Parker Justice Chester says:

While it was said In that case that: “There
is no guestion but that the office in question
in exclusively ncﬂr office,” it was not there
decided, nor could it have been, for the ques-
}lon was not up, th'oht the !uncuon'ol ulte‘u-

ng pro, y lor ,the purpose of taxation
was exclusively a local function. The case
i=, therefore, not an authority for that ﬁopo-
.Itllom. nor do 1 know of any case that Is.

think the.snuuon is an open one and
musat be decided In this case as a new propo-
sition. That the Raymoud case is not con-
clusive on this question, it seems to Ine,
is cleuli indicated by the Court of Appeals
in the latter case of Astor vs. the Mayor.

o hold that the Legislature cannot commit
to a State authority the duty of valuing for
the purpose of taxation tansible property
in the streets to the extent it is permitted
by the amendment in question and under
tlie circumstances e isting Lere requires, (u
mn opinion, an altogether too strict and
{lliteral construction of the Coinstitution

1 think the Legislature had the right not
only to subject the large amount of iutangible

roperty existing as a part of these special
Frnnehi.ea to the taxiug power of the State,
but alse to provide, as it did, in view of the
changed conditions arising from the ad-
vancement and progress of our people over
thos which formerly existed, for the gasess-
ment of this intangible and tangible property
together, by State officers, and that in so
doing it has still left to the localitias as larg@e
a measure of home rule as ”“.f enjoyed in
this respeet when the lacal function of assess-
ing property for taxation became part of
our gystem
R far reference has baen had to the validity
of the amendment under the State Consti-
tntirn.  With referance to its validity under
the F-deral Constitution and to all the other
questions discussed by the learned referee
in the varions oapinions written by him, 1
agrea with his reasoning and with his con-
clusion, and that of the apecial terms that the
amendment {8 a valid exercise of legislative

power,
1 think the order should be affirmed with
costs.

Juetice Smith in his distenting opinion
SAVED

That the l.ogi-lnmre might properly give
to the State board the assescment of the
franchise seems to me of undoubted right.
By this act the islature has in effect created
A new office—a franchise tax assessor's, and
to the extent of thie assessment of the franchise,
with duties not ~visting at the time of the
adoption of the Cnstitution  These duties,
too, are distinct_trom and independent of any
then existing duties of local officers. An
intangible franchise has never been the subject
of assessment by local ascessore,

To assess these franchises, access must be
had to the books of the corporation and to
other data which it would be difcult, if not
{mpractioable, to give to tLe acsessors of every
tax district in which the franchise existed
The duty, therefore, of assessing these in-
tangible franchises, s, as | M;’. distinet
from the duty of assessment of real and
personal property .

The fact that this franchiseis by the statute
termed real eetate and that the local assessors
were at the time empowered to assess all real
and personal pro y wit' in their tax district
does not affect the situition.  Whether it be
oalled real estate, personal property, or
neither, i& a4 mere matter of form

The intent of the Legislature is plain to
make taxable another =pecies of property
which had not theretofore heen taxable,
and to appoint State ofMicers Lo assess the
valuation of the same,  But it is immaterial
whether a new office has been created or
functions hava been added to an old oMce
In cither case existing home rule i« not in-
vaded by the assignment of such functions
to leeislative anpointess  There s [ro-
sorved to the locality every function possesaed
by it at the time of the adoption ol the Con-
atitution

In my judgment, therefore, the right arems
elear, K..n. within the letter and within the
apirit of the Cnstitution to give to the State
Board of Assessors the power to assess the
intangible franchise

By this statute, however. the tangible
pronarty of the carporation within the street,
used in connection with the intangible fran-
ohise, {& made a part of the special franchise
which the State oMcers are empowered to
assess.  The Constitutionality of this pro-
vision prevents a more serious queation,
This tanxible property amounts to upward
of $80,000,000 within the State, _

It has, heretofore, since its creation been
assessed by the lora]l Amsessors. It was so
asapased nt the time of the adoption of the
Constitution

By this act, this loeal function existing
at the time of the adoption of the Constitu-
tion has been taken away from the local
ofMcers and @iven to the State board By
whit ruls of construction can this he justi-
f The ‘ntimate relation of the tangible
property in the street to the tangible property
o which it is an incident is seen at & glance

nrh‘mnny purposes they are legally insep-
arahle

But it i urged that the tangible and intangible
are not insep rihle for the purpose of /i asess-
ment. Possibly theyare notabsolutely insepar.
ahle. Asshown by theevidence the value of the
fntangih'e franchise must determined by
taking the value of the whole property, tangi-
ble and intangible, and deducting therefrom
the value of the tangible hus the de-
termination of the value of the tangible prop-
erty ia A prerequisite to the valuation of tne
intangible

Their values and use depend u
other Thear values thus interdependent
are given to the State board to determine
They are. therefore reasonably connected
for the purpose of asseasment and taxation
And this is all that is necessary to authorize
the Legislature to attach the tangible to the
intangible property for this purpose

Guided by the rules of construction, we
must not lose sight of the fact that what is
protected by the Constitution ia the Jocal
office and not each separate funotloJ: thereof.
It may be that the Legislature would not have
power arbitrarily to take from a local officer
same of his regular funetions, however amall.
The argument is not without force that a
slight arbitrary invasion might be followed
by another until the substanoce of the office
Ioﬁndunhly taken from the locality,

ere, however, the functions of a local

left substantialiy unimpaired
him an\ of his functiona
d give them to Ntate oMoers intrusted with
the execution of a lawful Stata purpose, where
the transfer is of functions reasonably inci-
dental to the fulflment of that pnr?on, m

utlon

n each

no way offends as axuinzt the Constd

prohibition.

To hold otherwise, to rule that no single
function may ever be avaded, would mater-
{ally cripple }ho power of the State In the
fnetitution of public improvements, and
would in my judement be & mnlutlon never
Intended by the framers of the Constitution.

Vietory for the Act, Says Ford.

Former Senator John Ford, the author
of the law, sayx the .kpc\nlhw Mvision
does not declare the whole 8pecial Fran-
chise Tax law unconstitutional, hut only
that part providing for the fixing of the
valuations of special frauchises by the

It roots out the germs of disease -
Jayne's Todlc Vermifuge.—Ade.

ansensed,
and by the same local assessors, without
creating any new officers, atocunf any new
machinery or imposing any additional ex-
pense upon the public.

HISTORY FROM FRANK PLATT

Of Circumstance in Which the Bill and the
Amendments Were Passed.

Frank H. Platt of Boardman, Platt &
Soley, chief counsel for the corporations
which attacked the constitutionality of the

Ford-Roosevelt Franchise Tax law, said
yesterday:

The original Ford bill of 18090 sim:
the definition of real property meé Tux law,
That definition already included the struc-
tures in the streets as real property, but
did not include the intangible rights to use
the streets
One day in April, Gov. Roosevelt called a
conference to counsider the many pending
tax bills, It was decided to suspend bills
on the subject until the pext session, to which
a commission should report. At almost
the last day of the session, without any no-
tice of change of plan, the Governor called
upon the Legislature by special message to
pass the For | Upder onr constitutional
provision, giving the Governor power to kill,
without vetoing, all bills coming to him withi
the Iast ten legisiative days, the power o
the Governor of the Legislature at the end
of the session is almost supreme When
the Governor in effact ordered the lLegisia-
ture to yuss the Ford bil, the Senate and
Assembly only registered his will  The bill
passed into his hands and he had thirty days
in which to consider it

A protest naturally went up from every
corporation aflected. It wus claimed that
the sulden action of the Governor was an
interference with the usual right of inter-
ented parties to be Leard. 1t was said b;l' the
New York city corporations that the local
political conditions in that city were such
that the Ford bill would be intolerable. As
it provided no principle of valuing street
franchises, they could be valued by local
assessors according to their will, and the
will would be Croker's will, whieh would al-
ways be measured by the corporations’w iling-
ness and ability to respond to Lis de-
mands,

At the hearing before Governor Roosevelt
he admitted the justice of these complaints,
end recalled the Legislature into extra ses-
~ion to amendthe bill. He recommended that
the power of assessment taken from the
local assessors and placed in the State Board.
Governor Roosevelt sent 1his recommendation
to the e>tra sessjon, while he still Leld tne
thirty day bills, and he stated that Le would
sign the original Ford bil! if the Legislature
failed to pass the amended bi The amended
bill passed promptly.

The large corporations then generally rﬂ'nf-
nized the advisability of meeting public
opinion and paying more for their privileges,
I# the law had been enforced reasonably and
a large increase of taxes
n obtained from the com-
panies without resistance. The tax could
probably have been increased each year
without inviting attack upon the law. But
when the first valuations of the rights were
announced, in the spring of 1000, 'hog were
snch as to astonish even the trust-busters
of that day. It bacame at onee apparent
that ne trua valuations had been made, and
that the valuations were all guesses, The
corporations were right in objecting to such
assessments and in attacking the wvalidity
of a law which had been passed as this was,
and which expn el their property to such
enormons arbitrary exactions

The oMcers of all corporations interested,
so far as [ know, will approve and acquiesce
in snme statute taxing their property and
rights justly, equally and with reasonable
ecertainty, but 1 doubt whether the courts
will ever uphold any law unless it {ncludes
these elements, nor do 1 believe that the
people of the State will understandingly ap-
prove any Ford law.

y changed

conservatively,
might have

Cunneen Wl Appeal.
Attorney-Cieneral (unneen, the Demo-
cratic law officer of the State, will take the
case to the Court of Appeals,

STATUTE LAW IN CHAOS,

Milhurn te State Bar—Address by
Japanese Jurist.

ALRANY, Jan. 20.—The State Bar Arrocia-
tion to-day heard President Milburn’s
annual address on “The Statute Law of the
State.” He =aid it was in chaos becaure of
haphazard growth and arrested revieion.
He urged periodical revision, consolidation
and indexing.

Papers were read by Judge Lyman D.
Brewster of Danbury, Conn., on *A Com-
mercial Code;” Heman W. Morris of Roch-
ester, on *The Powers of Congress Over
Treaties,” and Idward B. Whitney of New
York, on *Further Reforme in Procedure.”

To-night in the Assembly Chamber at the
Capitol, before an audien~a comprising
prominent Judges, legizl.iors and officers
and members of the association, Dr. Bo-
kv ehire Masvjima of Tokio, the eminent
Japanese jurist, gave the annual addrees,
on *The Prerent g’onhlon of Japanese Law
and Jurigprudenoce.”

Subsequently, at the Fort Orange Club,
A reception was aiven by the esrociation to
Dr. Masulima and to the Japanese Minister,
his Txcellency Kogoro Takahira.

TO PUSH WORK AT ALBANY.

Plan toe Be Devised to Prevent Minerity,
From Blocking Legislation.

ALBANY, Jan. 20.—A conference of Re-
publican Senators was held to-day which
was attended by Senators Brackett, Elon
R. Brown and Elsberg, and it was decided
to apl{»:int Senators White, Lewis, Malby
and Raines a committee to confer with
the Assembly Rules Committee and adopt
methods by which it will be impoasible for
the minority to govern the prooeedings of
the Legislature.

It was also sugeested the rules b changed
ro as to permit the substitution of a Senate
bill in the Assembly for a like House
measure by a majority vote,

Rays

Kelsey Deputy State Comptroller.

ALBANTY, Jan. 20.—Comptroller Nathan
L. Miller announced to-day that he had
appointed former Assemblyman Otto
Ili):lwy ot'stuewu. Livingsion county, his

puty State Comptroller, to succeed
Theodore ﬂmurp Mr. Kelsoy will
assume his new office on Feb. 1. Mr.
Kelsey was for six years a member of the
Assembly, He took the nomination last
fall for County Judge of Livingston county,
but was defeated owing to local politica
mn‘;unnm with which he had nothing
to do,

Gov, Odell Has a Cold.

ALBANTY, Jan. 20.—~Gov. Odell is suffering
from a slight cold. He remained at the
Executive Mansion yestarday and to-day.
He expects to be at his desk in the Execu-
tive ber of the Capitol to-morrow.

—

Winter

say: No 810
you'll be interes
are only $10. Waell,

undred odd
low=-priced of
accented.

See the point?

BROADWAY,

CITY BASASSBSSED FRANCHISES

AS REAL ESTATE, AND HUR-
RIEDLY, EXPECTING DECISION.

Now It Will Try te Celiect Tax for 1908
—1If 5t Turns Out That the Law Is
Kpocked Out Altogether the Tax
Rate Will Ge Up Beyend Expectation.

The officiale of the Tax Department here
anticipated the decision of the court and put
the deputies to work hurriedly & fortnight
ago to make new and local assessments for
1903 upon the franchises as real estate, so
as to tax them this year, whatever the result
as to past years. The new figures were
prepared in the last three days prior to the
closing of the tax books. Appended are
some of the revised “real estate” assess-
ments as compared with the valuations
put on the tangible properties of the oor-
porations in 1889 prior to the passage of the
Ford law.

E 1800,
American Ms. Tel. Oo.......... $110,000  $80,000
RBleecker Street R. (Met) ....... 850,000 66,000
Broadway & § th Av. (Met.). 5,725,000 540,000
Central wn R. R. (Met.). _ §70,000 85,000
séth Street R. R. ('{Iml. ... 3,000,000 425,000
Christopher Street R. R. (Met.). 700,000 84,000
Consolldated Gas..... ..... 800,000 5,788,000
Con. Tel. and FElee. hub-v 725,000  #%0.000
Dock & F. Broadway (Met 1,400,000 100,000
Elghth Avenue R. R. D eee. 4,000,000 500,000
Empire City SUbDWAY .cooovieives 3,000,000 1,124,000
424 Street . ) . 2,800,000 180,000
Manbattan Rallroad...... 000,000 25,675,000
Met. Street R R.......0000 500,000 2,225,000
New York & Harlem R. R 060,000 8,500,000
New Amsterdam g wia s 2,575,000 1,722,000
New York Central & H. R. R... 2,910,000 1,500,000
New York Mutual Gas.......... 2,200,000 815,50
New York Fdison Co... .. . 8,275,000 2,000,000
New York Telephone Co. 2,025,000 650,000
Ninth Ave. R. R. (Met.). . 1,860,000 280,000
Second Ave. R. R. (Met) 4,000,000 880,000
Sixth Ave. R. R. (Met . 3,300,000 400,000
TraAve . R el oo 13 000

rd Ave. e . 9,076 226
4. h . 780,500 10,000
. 350,000 80,000
1,700,000 100,000
80,000 175,000
465,000 50D 000
ve 1,040,000 260,000
3,516,000 2,225,000
1. 3,700 000 1,044,000
R R L0000 425,000

New York & P. R. R. ( e 1,000 A
Spuyten D. & P. M. R. R.(Bronx) 1,800,000 1,100,000
T'nlon R. R. Co. (Bronx)........ 2,360,000 525,000
Rrooklyn City & Newtoa... !g%.m 275,000
Brooklym City R. R...... . 6,700,000 2,500,000
Brooklyn Unlon L.... 9,150,000 a.z.mo
Brook!vn, Queens Co. 1,225,060 000
3r oklyn Unlon Gas.... . R085,000 .,gt‘),m
ong island K. R . 1,500,000 000
Brooklyn & Map. Beach R. R... 25900 880,000
Nassau Eleetric R. R... ... ... 479,000 1,810,000
Brooklyn Clity R. R. (Quecas) .. 3,500,000 l'_lﬂ(l'l)
Jong lsland R. R, (Queens) .. 3,500,000 8,375 006
Staten Island R. R.... .+ 1,580,000 1,576,000

Comptroller Grout said vesterday that
in his opinion the local assessors
go ahead and tax franchises as real estate,
At any rate they will try. “The case will be
taken to the State Court'of Appeals and if
necessary to the United States Supreme
Court,” he raid.

President Wells and Commissioner Stras-
bourger said that the assessment on fran-
chises in this city for the present year
amounted to $200,000,000, and that if the
court had set aside the entire act the tax
rate next fall would of necessity be much
higher than the Tax Department had
computed. The Tax Commissioners under-
stand as the C) ptroller does that the
franchises are still assessable ax roal estate,

Asto the retroactive ¢ffect of the decision
a representative of the firm of Sheehan &
Collin, counsel to the Brooklyn Rapid Tran-
git Company, said vesterday:

“The situation is this: The corporations
which paid the tax under protest can re-
cover it, those that paid without protest
ecannot recover, while the companies which
have not paid at all need never paythetax.”

:

D. & H. INCREASES WAGES?

Advance of From § to 10 Per Cent. In Pay
of Employees.

ALBANY, Jan. 20.—~Ag a result of an ap-
plication made several weecks ago by a
committee of its employees, the Delaware
and Hudson Company to-day announced
an advance of from 6 to 10 per cent. in the
wages of the employees on all railroads
of its mystem. The raise will be received
Ly every grade of employee from yard-
men up.

At the Delaware and Hudson offices in
this city it was said yesterday by officers

of the company that they knew nothing
about any ircreased wage seale.

CUSTOM HOUSE CHANGES.

District Attorne) Jerome's Brother Ap-
pointed to a Place Like Theobald's.
lovell H. Jerome, a brother of the District

Attorney, has been appointed a special em-

ployeo of the Treasury Department and

has been detailed to the office of Collector

Stranahan, Theobald, the diamond de-

tective, held a similar poset.

Co\. Storey, who is an inspector of cus-
toms, has heen transferred from the law
division to take charge of the seizure room.
This chanee is equivalent to a promotion.

George A. Cross, who for years has heen

Special Treasury Agent at this port, hi
hoen Cransforred to Miagars Falls. and it o
underatood Special Agent Rice has been

transferred from the Canadian border to
this city in Col. Crosa’s place.

HUNT FOR THOMAS DONORUE.

Disappeared on New Year's Day and the
Police Are Bearching for Him.

The police of the East 104th street station
searched a hundred or more negro houses in
that precinct yesterday to get a trace of
Thomas Donohue, a well-to-do retired
builder who disappeared on New Year's

day.

He lived with his daughter, Mre. Corne-
liua O'Sullivan at 77 East 114th street and
while on the way to a friend's house New
Year's nmrnlnﬁ became ke ted from
two friends who started with him. His
family think he met with foul play.

Mr. Donohue is 80 years old.

Kansas After Harvesting Machine Trust.

Torexa, Kan, Jan. 20.—A concurrent
resolution in the Legislature to-day deals
with the wheat harvesting machine trust
1t is charged that prices have advanced
$5 on each machine since the trust was
was organized, and the local dealers have
been driven out of the fleld by the estab-
lishment of branch houses. An investi-
gation will be made and a hill passed, taxing

the trust the same as other foreign corpora-
tions

Pretty Good Investment

Overcoat atle

If you‘re one of those particular folk who
. arment
ed if we tell you wh{ they
when the mills shut down
their looms on the makInF of winter overcoat-
ings there’s a bolt of clo
glece there and so on, maklw
ards of cloth. e
er for the lot, and our offer was
Among them are fabrics usually put
into overcoats that retail from $18 to $20.

for mine,”” maybe

th here, a 20-yard
n all some

made a very

WM. VOGEL ®. SON,

HOUSTON ST.

. NO COAL NZEOED .,

to prepare a delicious Soup
with Maggi Bouillon ¥ &
With a gas or oil stove to heat
the water a delightful Soup
cen be made in a few minutes
--far more delicate and deli-
clous than in the ordinary
wey—with one or two spoon-

fulsof @ # # ¢ ¢ @ ¢

Maggi  Bouillon

totally unlilie tinned soups in
flavor and delicecy ¥ 4 esize
bottles, at all grocers and

druggists. ¥ @ & ¢ @ ¢

“FALLING STAR” IS DEAD.

She Was the Famous Indian Beauty, the
Favorite Model of New York Artists.

LuzerNg, N. Y, Jan. 20.—Mrs. Annie
Fuller, better kuown as “Falling Star*®
the noted Abeneki Indian beauty, died
here last night. “Falling Star®” was a fav-
orite model for the artists of New York
city, and was considered by them as a mo-t
perfect type of Indian beauty. She was
in great demand for portraits and Indian
life scenes. There is @ fine bust of her at
the Museum of Natural History in New
York by Caspar Magee, She was well
known at the sportsmen’s exhibits, and i
her tepee was a most successful saleswoma.
A« a basket maker she was an expert. She
was frequently invited by the society peo-
ple in New York to attend their social teas,
:‘j'::.] in her Indian costume was the attrac-

N

She was the granddaughter of Sebatis,
the well-known Adirundac de, a chief
who boasted of his white friends, and so
well known by hunters that a mountaiu of
LT:'D :d'l‘r.orr:g::u:d was named for hln'\.
T Palling Blas sever full m: »

a tar” .
A rnilron‘d n:clg:r‘;t"nf fnn y?a'zdflmno‘:-‘
which time she had been a cripple, though
able to use her hands, and continued to
weave her exquikite baskets. 8he wan
the sole support of an aged mother.

Obituary Notes.

Lewis Mortimer Ballard, a New York jute
bag manufacturer, died on Monday In Lis
home at 353 Warburton avenue, ;'onk»n-
after an (llness of four months. He wa~
In Lis sixty-sisth year and was unmarried
His only near relative, a nephew, is Arthur
D. Ballard of Yonkers. Mr. Ballard was
ford of outdoor sports. He won the firs
bicyele race ever ridden in America, on March
20, 189, The race took place in New York
city ard Mr. Ballard kept the velocipede on
which he rode to victory as a souvenir aud
u curiosity, He was & member of the rotad
American long-range rifle team of 187¢-75-70,
which abroad, and at_ home, defeated sl
comert, He wus the first American to re.
ceive a prize from the hunds of a member
of the royal family of England. This prize
he won on Wimbledon ¢ ommon in a rifle com-
Kliliun. ard the presentation was made by

incess Louise  Funeral services will be
held at "is lute Yome this evening a the
burial will be in Carmel Cemetery.

Thomas 1. Harris of Bridgeton, N. )
died yesterday afternoon after a f:rlﬂf il
ness ~ He hud been president of the Bridee
ton National Bank «ince its organization and
for many years was secretary of the Bridee-
ton Savings Furd and Buildineg Associs
tion. He war also a trustee and am elder i
the Second Presbyterian Church. A widor
survives him, but no children. He was 7!
vears old.

Mrs. Rebecca Caroline Ames, widow of
Frederick Ames, died in Poston yvesterdar
She was a native of 8. Louis, Mo . and the
only child of James and Nancy Gay Blair,
She was married to Mr. Ames _in 1850, Mr
Ames died about ten vears ago The survivine
children are Mrs. Robert . Hooner, Helin
Angier Ames, Misa Mary S Ames, Mrs. Olive:
F. Lothrop and John 8 Ames

William Knickerbocker Van Alen is dead
in Ban Francisco. He was within one day of
his eighty-sixth vear Mr. Van Alen wen'
to 8an Francisco in 18408 and for vears was an
insurance agent, hut had retired. He was
acousin of J. J. Van Alen.

Lieut_ Frederick W Gireenleaf of the T'nitad
States Navy in charge of the Hydrographi
office in Savannah died vesterdi: of Bright's
diseare. He was n native of Maine, He
was about 50 vears old

nﬂmuw\urne.m Welsh Tmproving.

Detective Sergeant Welsh, who was shat
in the Black Cat café last Friday night. was
ﬂmllv improved yesterday. Josephine
scheridre, who is accused of shoooting
him, was held yeeterday in $3.000 bail by
.\[Aﬂﬁ"’&h‘ Barlow in the Jefferson Market
police court for examination next Tuesday

J. A. Zimmerman IKliis Himself.

SYRACUSE, Jan. 20.—Joseph A Zimmer-
man, treasurer and ma ager of a cigal
company, committed suicide in his private
office t‘fn afternoon b taking carboli
acid. He was formerly manager of the
Aln;lo- Flour Mills. He was about 50 years
ola.

A BREATHING SPELL.

If the consumptive could
only keep from getting worse
it would be some encourage
ment.

Scott's Emulsion at least

ives tired nature a brcathing
spell. The nourishment ain
strength obtained from Scotts
Emulsion are a great relief to
the exhausted system.

This treatment alone often
enables the consumptive to
gather force enough to throw
off the disease altogether.

Scott's Emulsion brings
strength to the lungs and flgsh
to the body.

Send for Free Sempla
SOOTT & BOWNE. Chamists, eop Punl B2, M. V.




